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About our contribution

The Civil Liberties Union for Europe
(Liberties) is a non-governmental organisation
(NGO) headquartered in Berlin promoting
the civil liberties of everyone in the European
Union (EU). Liberties is built on a network of
national civil liberties NGOs from across the
EU. Curently, we have member organisations
in Belgium, Bulgaria, the Czech Republic,
Croatia, Estonia, France, Hungary, Ireland,
Italy, Lithuania, Poland, Romania, Spain,
Slovenia, the Netherlands and associated part-
ners in Germany and Sweden, and we intend
to keep expanding our membership to include
NGOs from all 27 EU countries. More infor-
mation on our member organizations can be

found

Liberties, together with its members, has been
carying out advocacy, campaigning and public
education activities to explain what the rule of
law is, what the EU and national governments
are doing to protect or harm it and to gath-
er public support to press leaders at EU and
national level to fully respect, promote and
protect our basic rights and values. We assist
our members to alert EU-decision makers on
challenges to the rule of law at national level as
well as contributing policy papers to help EU
and national policy makers strengthen the rule
of law, democracy and fundamental rights in
the EU. Among others, we to the
Commission’s reflection process initiated by
the Communication ‘Further strengthening
the rule of law within the Union’.

'This contribution is a response to the European
Commission’s feed into its first
Annual Rule of Law Report. It builds on sub-

missions provided by Liberties’ members in:

* Bulgaria (Bulgarian Helsinki Committee)

* Croatia (Centre for Peace Studies)

* Hungary (Hungarian Civil Liberties Union)

* Italy (Italian Coalition for Civil Liberties
and Rights and Associazione Antigone)

* Poland (Polish Helsinki Foundation for
Human Rights)

* Romania (The Association for the Defence
of Human Rights in Romania — the Helsinki
Committee)

* Spain (Rights International Spain)

* the Netherlands (Netherlands Committee
of Jurists for Human Rights).

This contribution offers an overview of key
challenges and trends identified by Liberties
on the basis of our contributing members’ sub-
missions. Full country submissions are includ-
ed as received from our respective members
for Bulgaria, Croatia, Italy, the Netherlands,
Romania and Spain, as an annex to this doc-
ument. Our members in Poland and Hungary
are submitting their contribution to the con-


https://www.liberties.eu/en/organisations
https://dq4n3btxmr8c9.cloudfront.net/files/wm0xpr/Israel_response_2_20190604.pdf
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/rule-law-report_en

CIviL
LIBERTIES
UNION FOR
EUROPE

sultation separately — the latter as a joint sub-
mission together with other national NGOs.

Liberties promotes a broad understanding of
the rule of law, as a principle which encom-
passes all values enshrined in Article 2 of the
Treaty on the European Union. In this respect,
we welcome the Commission’s invitation to
stakeholders to report, in the framework of
this consultation, on challenges to democratic
pluralism — including media freedom and civic
space. We also believe that the rule of law fur-
ther requires that authorities fulfil their duty
to respect and protect fundamental rights.
'The rule of law is not merely about defending
individuals from abuse. Its purpose is to allow
all members of society to develop to their full
potential and participate actively in social,
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economic and democratic life. We therefore
encouraged our members to also report on
other systemic fundamental rights issues they
identified in their country.

With a view to matching consultation require-
ments and ensure coherence, members were
invited to structure their submissions in line
with the Commission’s

. Members were left free to identify recent
developments they deemed relevant that fall
within the focus of their organisation’s work.
'The information provided, as well as the posi-
tions and opinions expressed in connection to
the issues reported on, build on our members’
autonomous monitoring and reporting work at

national and international level.


https://ec.europa.eu/eusurvey/files/62337967-7776-4ce1-b495-0082bd83b5a6/91539c56-8c0e-4b72-a270-1bf22856fc61
https://ec.europa.eu/eusurvey/files/62337967-7776-4ce1-b495-0082bd83b5a6/91539c56-8c0e-4b72-a270-1bf22856fc61
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Overview of trends: what emerges from
our members’ submissions

Justice systems: independence,
quality and efficiency on the line

All our contributing members raised serious
issues around the independence, quality and
efficiency of the justice system in their submis-

sions.

Submissions report abundant evidence show-
ing that the dismantling of judicial indepen-
dence is close to complete in Poland and that
far-reaching retrogressive measures, which
would further subject the judiciary to the po-
litical influence of the ruling party, is on its

way in Hungary.

Our members in Bulgaria, Romania and
Spain raise serious concerns over the inde-
pendence and autonomy of the prosecution
service — in particular over the way the pros-
ecutor general is appointed in Bulgaria and
Spain and the ineffective subordination of
prosecutors to their hierarchical superiors in
Romania. In these countries, our members
also report concerns over judiciary councils
— the bodies supposed to ensure the inde-
pendent delivery of justice. Issues reported by
our members in Bulgaria and Spain relate
to the appointment and composition of the
body, while our member in Romania refers to
abusive practices by the members of the judi-
ciary council aimed at obstructing the body’s
work. Our Spanish member further points to

systemic issues raised by international moni-
toring bodies on the appointment of higher
ranks of the judiciary.

Our members also point to issues concerning
the system for the allocation of casesin courts,
described as problematic and non-transparent
in Bulgaria and Poland and as ineffective in
Romania. On this point, our Dutch member
reports a good practice recently introduced in

the Netherlands.

In Bulgaria and Romania, our members
report a number of public scandals and pro-
tests undermining the perception of the
independence of the judiciary, while smear
campaigns against the judiciary continue in
Poland.

Our member in Romania also raises concerns
over magistrates’ accountability and financial
treatment, questioning the inefficient regime
of liability of magistrates for erors committed
during service and the existing special pen-
sion regime.

As regards the quality of justice, the inef-
ficiency and lack of sustainability of legal
aid schemes is seen as concerning in most
of our contributing members’ submissions.
Our members in Croatia, Italy and Spain
highlighted persistent issues regarding the

conditions to be granted legal aid, as well as,
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together with our member in Romania, the
inadequacy of financial resources meant to
cover free legal assistance —and the impact this
has on participating lawyers and, in turn, on
the quality of the service. Our Dutch member
raises concerns about discussions on reform
of the legal aid system in the Netherlands,
as part of a broader pilot system that may
allow for significant changes to the judicial
system with little parliamentary oversight. In
Bulgaria — where the flawed legal aid system is
coupled with the increases in court fees — this
reportedly results in restrictions on access to
justice including for victims of discrimination
and in obstacles to NGOs wishing to cary out
litigation. In Poland, too, our member raises
serious concern over changes in the court fees
regime, in particular for conciliatory proceed-
ings.

Our members in Bulgaria, Italy, Poland,
Romania and Spain also point to an endemic
lack of resources affecting the quality of the
justice system. This is a particular concern
for our Spanish member in the context of the
COVID-19 emergency, because the latter
exposes the courts to an even greater backlog
once judicial activities will be resumed. In
Poland, our member reports of almost 800
unfulfilled judicial positions due to a decision
by the Justice Ministry to suspend competi-
tions — leading to chronic shortages in judicial
staff. Our Dutch member shares a promising
practice from the Netherlands where a system
of burden sharing for hearings has been intro-
duced to avoid overloading particular courts.
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Other issues are highlighted by our contrib-
uting members as significantly affecting the
quality of justice in particular in criminal
proceedings — one being the alarming use of
pre-trial detention, including its impact on
the right to a remedy on decisions to deprive
individuals of liberty (reported in Bulgaria
and in Poland) and its disproportionate ap-
plication to marginalised minorities such as
Roma (reported in Spain); and the other being
the poor implementation of human rights and
EU law standards on procedural rights for
persons suspected or accused of a crime point-
ed out by our members in Italy and Spain.

Our members in Italy, Poland and Spain
alert that excessive length of proceedings
continues to seriously affect the efhciency
of the justice system, also due to the lack of
resources as mentioned above. Our member in
Romania also reports persisting delays in de-
livering justice in certain types of proceedings
as well as delays in delivering the motivation
of judgements which seriously affect the
enforcement of judgements. Our member in
Bulgaria reports severe delays in serving jus-
tice in particular in cases of serious allegations
of human rights violations.

No real steps forward on
eradicating corruption

'The introduction of EU rules on the protec-
tion of whistle-blowers is broadly seen as a
positive push for the fight against corruption.
In Italy, our members welcome the national
transposition law. Other countries seem how-
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ever to fall short of implementing new stan-
dards, such as Croatia, Poland and Romania.

But more generally the situation does not seem
to be improving. Hungary and Romania were
found by Transparency International to be the
first and second most corupt countries in the
EU in their latest report — with our member in
Romania pointing in particular at corruption
risks in the health sector and in connection to
political campaigning. Our members equally
point to persisting obstacles to investigation
and prosecution of high-level corruption
cases, also due to immunity regimes for gov-
ernment members (Romania), reported lack
of independence and accountability of the
prosecutor general (in particular in Bulgaria)
and allegations of a lack of impartiality of the
adjudicating courts (in Spain).

Still a long way to go for media
pluralism and freedom of
expression

Attacks on media pluralism and freedom
come out as a particularly worying issue in
most of our contributing members’ submis-

sions.

Our members in Bulgaria, Croatia, Hungary
and Poland report widespread government
interference (including through non-trans-
parent allocation of funding and interference
in ownership), harassment (including legal),
obstructive practices to hamper investigations
and reporting as well as negative statements
on independent media and journalists by
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public authorities or public controlled media.
There is general impunity for these practices in
particular in Bulgaria, Hungary and Poland.
Recent legislative developments threaten
independent journalism in Hungary. A new
criminal law in effect allows for the impris-
onment of any critics of government action
during the (indefinite) state of emergency
declared amidst the COVID-19 pandemic.
In the Netherlands, a legislative proposal is
on the table that might target journalists by
criminalising their stays in geographical areas
controlled by terorist groups.

Attacks on journalists, and lack of adequate
protection, also continue to be an issue as re-
ported by our members in Bulgaria, Croatia,
Italy and Poland. In contrast, the Netherlands
offers a promising practice, with the govern-
ment taking steps to ensure better protection
and safety of journalists from attacks.

At the same time, media authorities are
described as ineffective in protecting media
from government interference (in Bulgaria
and Poland) and as the subject of a number
of scandals concerning procurement contracts
and conflicts of interest (in the Netherlands).

Serious restrictions on the right to infor-
mation also seem to be a common issue.
In Hungary our member reports systemic
practices aimed at generally preventing or ob-
structing access to public interest information
in general. This is also reported as a problem
by our members in Italy, Spain and Croatia —
the latter making reference in particular to the
exercise of the right to information by NGOs.
Our member in the Netherlands also reports
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about the government’s attempts to hinder
access to information on a prominent case of
suspected corruption; similarly, in Poland, our
member reports of a debated case where public
authorities refused disclosure of public interest
documents despite a court’s binding decision
requesting them to do so.

Challenges to freedom of expression com-
plete the picture. Research conducted by our
member paints a very grim picture on the state
of freedom of expression in Hungary, which
is deteriorating even further following the new
criminal provision, noted above. In Poland,
the number of convictions against media for
defamation almost doubled between 2014 and
2018 — many of these lawsuits being filed by
state institutions or state-controlled compa-
nies. In other countries, laws on hate speech
(in Croatia) and security and counterterorism
(in Spain — this refers to the so-called Gag
Law and the criminal provisions on the glo-
rification of terorism) have been misused to
limit freedom of expression.

Besides the courts, other checks
and balances are under pressure

As our members’ submissions point out, gov-
ernments in power in Hungary and Poland
have almost completed their authoritarian
plans to dismantle the democratic system of
checks and balances as a whole — including
attacking their core: free and fair elections,
constitutional control and independent watch-
dogs such as independent media and civil
society.
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But concerns over checks and balances are also
reported in other countries.

Our members in Bulgaria and Spain criticise
a generally unfair process of enacting laws,
where consultation is almost totally lacking,
and the transparency and quality of texts
and debates is far from ideal. Our member
in Poland also points to drastically reduced
space for public consultations and accelerat-
ed procedures in drafting and debating laws,
in particular before the lower parliamentary
chamber. Attempts to abuse the emergency
situation caused by the COVID-19 outbreak
to put forward problematic legislative propos-
als through accelerated procedures are also
reported in Croatia (concerning a proposal on
mass surveillance of cell phones).

Our member in Poland also points with con-
cern to the lack of independence and impar-
tiality of the system for the constitutional
review of laws and provides several examples
of politically motivated lack of enforcement
of judgements. Our member in Bulgaria
also refers to various cases of lack of imple-
mentation by State authorities of final court
decisions.

Our members’ submissions also raise concern
over independent State bodies mandated to
promote and protect rights and freedoms:
because such an authority does not exist in-
sofar as human right are concerned (in Italy),
because of them not being in fact independent
(in Hungary but also in Spain as regards the
Council for the Elimination of Racial and
Ethnic Discrimination), or because of the
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challenges they face in carying out their role
(in Croatia).

Last but not least, a worying trend emerges
from our contributing members’ submissions
concerning civic space.

In Poland, our member reports with great
concern the impact on freedom of assembly
of systemic changes made to the law on public
assemblies, under which protesters have to
face the risk of criminal proceedings — with
an estimation of 740 of such criminal cases
initiated in the past three years. Our Polish
member also alerts about difficulties faced
by certain organizations, in particular those
working on women’s rights, migrants’ rights
and the rights of LGBTQI persons, in terms
of access to public funding, freedom of as-
sembly, attacks and smear campaigns. Similar
issues are reported by our member in Croatia,
in particular concerning restrictions on free-
dom of assembly as well as interferences in the
work of organisations working on migrants’
rights. Discriminatory practices as regards
registration of organizations representing the
interests of ethnic minorities are also reported
by our member in Bulgaria.

Restrictions to NGOs’ access to information
are also raised as an issue by our members in
Italy and Croatia, who also report, together
with our member in Spain, challenges and re-
strictions on freedom of association including
due to administrative requirements on regis-
tration and/or funding.

The abuse of rules on preventing terorist
financing, in particular EU provisions on
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anti-money laundering, is also a particular
concern for NGOs in Romania and Spain.

Opportunities for effective participation of
NGOs in decision making remains very low,
due to lack of consultation — as reported in
particular by our members in Croatia, Poland
and Spain. Our Spanish member also high-
lights the severe impact on freedom of assem-
bly of the so-called Gag Law, while pointing
out threats and attacks against NGOs and
activists.

Other systemic fundamental
rights issues continue to affect
the rule of law

Some of our contributing members’ submis-
sions reveal other patterns of widespread hu-
man rights violations by state authorities and/
or of their failure to fulfil their duty to protect,
which has an impact on the rule of law.

Our member in Bulgaria reports a case of a
massive data breach, while also drawing at-
tention to the persisting failure by the state to
ensure timely and effective execution of judge-
ments of the European Court of Human
Rights, including many cases concerning
torture and ill-treatment by law enforcement
authorities including of people in custody or
detained.

In Poland, our member voices concern over
essentially unlimited surveillance powers
granted to police, security services and in-
telligence agencies — with basically no access
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to information being granted to concerned
individuals. Our member also refers, among
others, to various cases in which Poland was
recently condemned by the European Court
of Human Rights for the violation of the
prohibition of torture and ill-treatment and
the lack of an effective protection framework,
the violation of the right to a fair trial and the
violation of the right to freedom of expres-
sion — with many judgements still pending
implementation.

Our member in Croatia gives accounts of
widespread violations by state authorities of
migrants’ rights at borders.

In Spain, our member points at racial pro-
filing by law enforcement authorities, as well
as the failure to properly investigate cases of
torture and ill-treatment by state authorities
as critical human right issues, together with
allegations of the lack of legality and propor-
tionality of sanctions imposed for the breach
of confinement measures adopted in the con-

text of the COVID-19 outbreak.
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Conclusion and recommendations

The trends emerging from Liberties contrib-
uting members’ submissions show that serious
concerns persist over the respect for the rule
of law and fundamental rights standards in all
the areas covered by the Commission’s consul-
tation, as well as in relation to the fulfilment
by states of their duty to respect and protect
fundamental rights.

Liberties believes that the Commission
could make further use of its competences
to prompt concrete progress on a number of
identified shortcomings. For example:

* it could use its competence on cross-border
judicial cooperation to propose EU legisla-
tion in critical areas such as EU standards
on legal aid (other than in criminal mat-
ters), EU anti-Strategic Lawsuit Against
Public Participation (SLAPP) law and
EU-wide detention standards, including
as regards the use of pre-trial detention and
alternatives to detention;

* it could provide formal guidance to prompt
member states to better prevent and swiftly
remedy abusive practices affecting the rule
of law that are linked to the effective im-
plementation of EU rules. The following
seem particularly relevant having regard
to the rule of law deficiencies identified in
this contribution: rules on whistle-blower
protection, to prevent arbitrary restrictions
on the right to information, obstruction of
anti-corruption investigations or limitations
on free speech; rules on terorist financing to

prevent disproportionate reporting require-
ments on NGOs; and rules on incitement
to terorism and hate speech to prevent ar-
bitrary restrictions to freedom of expression;

* it could make a strategic use of its en-
forcement powers to systematically tackle
abusive practices affecting the rule of law
which violate EU rules. For example, rules
on competition could be enforced in cases
of media concentration; internal market
freedoms or rules on audio-visual media
could be used to tackle interferences with
freedom of expression; rules on public
procurement could serve to sanction the
failure to investigate corruption cases;
data protection standards could be used
to stop abusive surveillance systems and
prevent major risks of data breaches.

Our findings also underline the urgency to re-
inforce EU action to more effectively prevent
and better respond to breaches of Article 2
TEU values (democracy, the rule of law and
fundamental rights). In particular, Liberties
recommends that:

* the Commission include in the Rule of Law
Reportrecommendations to member states
to address the shortcoming identified. The
Commission should then ensure transpar-
ent and effective follow-up through existing
tools, including the rule of law framework,
infringement proceedings and the Article
7 TEU procedure. In this context, the
Commission should deepen engagement
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with regional and international bodies
such as the Venice Commission, GRECO,
OSCE ODIHR and the Committee on the
Prevention of Torture to support monitor-
ing and response measures. Actions taken
by member states and/or by the EU should
be set out in the following year’s report;

the Commission ensure the systematic and
regular involvement of NGOs and rights
groups at all stages of the review cycle,
including in follow-up country visits and
consistency checks on information provided
by the authorities, as well as debates on the
Rule of Law Report at EU and national lev-
el. The Commission should provide NGOs
and rights groups with financial support to
allow them to effectively contribute to this
process;

the Commission organise regular in-
ter-institutional debates on the Rule of
Law Reports. These should: lead to joint
conclusions on findings, recommendations
and EU follow-up action needed; allow for
a monitoring of Member States’ implemen-
tation of recommendations and of EU fol-
low-up action; and inform the preparation
of next review cycles, including as regards
the choice of focus areas;

the Council replace its rule of law dialogue
with a meaningful peer review system,
using as a basis the Commission’s Rule of
Law Reports. The Council should create a
rule of law working party to support this
process;
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* the European Parliament organise a regular
interparliamentary dialogue on rule of
law with national parliaments based on the
Commission’s Rule of Law Report;

* the Council and the European Parliament
promptly adopt the Commission
on funding conditionality for serious rule
of law deficiencies, ensuring safeguards to
allow for EU funding to continue to flow
to innocent beneficiaries where measures to

protect the EU budget have been taken.

Finally, Liberties is of the opinion that the
EU must invest more in growing grassroots
support for the values protected by Article
2 TEU. In this respect, Liberties calls on the

Commission to:

* provide adequate funding for NGOs ac-
tive in these areas within the framework
of the future Rights and Values Programme
in line with the of the European
Parliament, in particular as regards the
budget envelope. In disbursing funds, the
Commission should ensure that targeted
tunding priorities for national and local
organisations (e.g. for litigation, public ed-
ucation and training) take into account the
country specific findings of the Rule of Law
reports;

* devise concrete follow-up actions to the
address the findings of the Centre for
Media Pluralism and Media Freedom, in-
cluding an EU-wide sustainable financial
model to support balanced, informed and
high-quality private media in EU member
states;


https://ec.europa.eu/commission/sites/beta-political/files/protection-union-budget-rule-law-may2018_en.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2019-0040_EN.html
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* prioritise, including within the Rule of Law
review cycle, the monitoring of civil soci-
ety freedoms and civic space, with a view
to address targeted recommendations to
member states and devise appropriate ac-
tion at EU level (including legislative and
enforcement action) to quickly and effec-
tively address identified issues.
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Annex - Country submissions

Bulgaria - Bulgarian Helsinki
Committee

In 2019, a procedure for selecting a new
Prosecutor General was held. No one may
apply for the office of a Prosecutor General
— people can only be nominated. The only
two institutions with the power to nominate
individuals for the office of a Prosecutor
General are (1) at least three members of the
Prosecutorial College in the Supreme Judicial
Council (SJC) and (2) the Minister of Justice
(see the Judiciary Branch Act, JBA, Article
173 (3)). In the 2019 procedure, there were two
issues with the selection process: the aspiration
for the nominee to be only one so that there is
no real choice between competing nominees;
and the aspiration of the procedure to be pre-
sented as transparent and without interference
from the executive branch. As regards the for-
mer, this meant that the Prosecutorial College
decided by unanimity to nominate only one
person, Mr. Ivan Geshev, and that the Justice
Minister decided not to use its right to nom-
inate. As a means to present the procedure as
transparent, procedures set in both the law
and the internal rules of the SJC were followed

strictly. Although this revealed many flaws in
the existing rules, they were not recognised as
such neither from the Prosecutorial Chamber
of the Council nor by the minister.

Furthermore, the procedure was marked with
curious occurences. Many position statements
tor support for the nominee were filed in the
SJC by entities who are not empowered to
provide such statements including from the
executive branch (see further on independence
and autonomy of the prosecution service).

At the public hearing of Mr. Geshev, while
defending the nominee and while lashing out
at the nominee’s critics in the SJC, the former
Prosecutor General, Mr. Tsatsarov, said he
knew that the decision to elect the President of
the Supreme Court of Cassation — one of the
critically-tuned members of the SJC — was not
made by the SJC but “in two other buildings.”
Subsequently, Tsatsarov refused to explain his
statement to the media.

'The president vetoed the SJC’s decision to pro-
pose Mr. Geshev for the office of a Prosecutor
General but without a debate. The council
then voted on the appointment for the second
time leaving the president with no options
other than appointing the nominee.
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On 3 April 2020 the Prosecutor General ap-
peared in a televised interview where, among
other things, he commented on a crime report
that he received from several members of the
SJC regarding an audit report by a private dig-
ital security company that examined the SJC’s
software system for random case assignment
in the courts. According to the Prosecutor
General, the report—that is not made public
to this day—allegedly reveals severe vulnera-
bilities in the software allowing everyone with
an electronic signature to access the system
and “to do absolutely everything,” i.e. to mod-
ify data, to assign cases, to create courts, etc.
These allegations were contested by people
within the judicial branch. In this interview
the Prosecutor General connected the name
of the President of the Supreme Court of
Cassation (SCC) with the vulnerabilities in
the software, claiming that Mr. Panov had
opposed an I'T audit of the software. The SCC
issued a statement contesting these allegations
and calling for the audit report to be published
and shared with all members of the SJC given
that apparently only selected few have seen
it ." The audit report is not yet published by
the SJC. Besides the name of the President of
the Supreme Judicial Council, the Prosecutor
General mentioned also the name of Hristo
Ivanov, a former Justice Minister (curently a
leader of an extra-parliamentary opposition
party and who was a vocal defender of judicial
independence during his mandate), as the one
who introduced the new software for random
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court case assignment after the previous one
was found heavily plagued with vulnerabilities.

The composition of the Supreme Judicial
Council (SJC) remains problematic after the
partial reform in the judiciary from 2015. The
SJC is divided into two chambers - judicial
and prosecutorial, which may decide on certain
matters. The SJC may also seat in its plenum.
The judicial chamber consists of 14 judges
total - the presidents of the Supreme Court
of Cassation and the Supreme Administrative
Court, 6 judges elected by other judges and 6
judges elected by the Parliament; the prosecu-
torial chamber consists of 11 prosecutors - the
Prosecutor General, 1 prosecutor elected by
investigators; 4 prosecutors elected by other
prosecutors and 5 prosecutors elected by the
Parliament. Both chambers participate in the

plenum of the SJC.

'This division of the votes within the SJC is not
equal because it does not provide for sufficient
degree of self-governance of the judiciary. The
6 judges elected by other judges are a minori-
ty both in the judicial chamber and in the
plenum. The curent composition of the SJC
has clearly shown that the only independent
members are within those 6 judges, which was
particularly evident in the election process of
the curent Prosecutor General.


http://www.vks.bg/novini/vks-priziv-odit.html
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Another problematic issue is that the plenum
of the SJC has the power to decide on many
matters concerning the judiciary (article
130a of the Constitution) and these decisions
are taken by prosecutors as well, which tak-
en together with the judges elected by the
Parliament, form a majority. Thus, the voice of
the judges is rarely heard.

Dismissal is possible for a serious disciplinary
offence, by a decision of the respective cham-
ber of the Supreme Judicial Council (SJC), or,
in the case of the Prosecutor General and the
two chief judges — by 17 votes out of 25 in the
Plenary of the SJC (see Article 320 § 4 and § 6
of the Judiciary Branch Act, JBA, Article 33 §
3 of the JBA and Article 129 § 2 and § 3 of the
Constitution). In reality this mechanism is ef-
fective to all but the Prosecutor General. This
is so because the majority of SJC members are
politically appointed by the parliament (and it
has been well demonstrated in the past that
there are never real debates on the person
nominated for a Prosecutor General within
the parliament) and prosecutors who are sub-
ordinate to the Prosecutor General himself.

In 2019 a procedure for selection of a new
Prosecutor General was held. The details of
the events around the procedure are symptom-
atic in regard to a blured division line between
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the Prosecutor’s Office and a majority within
the Supreme Judicial Council (SJC) on the
one side and the executive branch on the other
side. Another issue is the poor individual inde-
pendence of prosecutors, as shown by various

happenings during 2019.

Article 173 (8) of the JBA allows for position
statements as well as questions addressed
to the nominees to be filed in the SJC. The
Council then is required to ask the nominees
those questions at their hearing. Just 11 days
after the announcement of Mr. Geshev’s nom-
ination and only a day after a protest against
this nomination held on 25 June (organised
by an extra-parliamentary political party), the
SJC was flooded with dozens of statements of
support for the sole nominee which were sent
by district, regional, and appellate prosecutor’s
offices. Most of these were apparently using
the same template text and contained, among
other things, condemnation of the protest
of 25 June. In at least one case — the city of
Vidin’s Prosecutor’s Offices — the statement of
support, finding Mr. Geshev to be in “most
appropriate and complete level of compliance
with the statutory, professional, and moral
requirements for the office” was also signed by
the cleaner and the driver of the prosecutor’s

office.

Statements were filed also from structures in
the Ministry of Interior and from the State
Agency for National Security that is subordi-
nated to the Council of Ministers.

All these statements were admitted and pub-
lished by the SJC.
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Another worisome circumstance was the de-
cision of the Minister of Justice to not use his
right to nominate a candidate for the office of
a Prosecutor General. As counterintuitive as
this might seem, had he done that it would
have ensured that the nominee would not be
only one and that an actual option for compe-
tition and selection process exists. The min-
ister explained he doesn’t want to interfere in
the judicial branch despite later turning into a
vocal defender of the sole nominee for the next
Prosecutor General.

After the Prosecutor General’s assuming office,
it became apparent he has a warm relationship
with the executive branch. At the end of 2019
and beginning of 2020 several special opera-
tions were held that were broadly advertised in
the media. All of those were joint operations
of the Prosecutor’s Office and the police and
despite being announced as directed against
‘conventional crime’ they were predominantly
targeted at alleged criminal operations in seg-
regated neighbourhoods of the Roma ethnic
community.

In September 2019 Sofia Appellate Court
released conditionally the Australian national
Jock Palfreeman, sentenced to 20 years im-
prisonment, after 12 years of effective service.
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'This sparked massive public unease, which led
to the questioning of the morale and integrity
of the three judges, who took the decision. The
chairman of the court composition took the
worst part of the criticism, followed by one of
the members of the composition. Their impar-
tial and independent judgment was questioned
by members of the Supreme Judicial Council,
the Minister of Justice, the Prosecutor General,
and politicians. This resulted in a declaration
of 292 judges in support of the three judges
from Sofia Appellate Court and following this
- the Supreme Judicial Council also changed
their statement.

In early 2020, the European Centre for Law
and Justice—a French based conservative
lobby group—published a report, which pays
special attention on the procedure for electing
judges for the European Court of Human
Rights and the links of some of the judges with
civil society organisations that receive funding
from the socially liberal foundations of the
American philanthropist George Soros. The
names of Zdravka Kalaydjieva (also a member
of the Bulgarian Lawyers for Human Rights
foundation) and Yonko Grozev (curently a
judge from Bulgaria in the European Court
of Human Rights and formerly a lawyer with
private practice and legal director of the BHC)
were mentioned in this report as judges in the
Court that are “in conflict of interest” due to
the funding of their organisations.” Bulgarian
media used this information to redistribute it
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claiming that the two were in serious “conflict
of interests” and the Justice Minister Kirilov
added to the denigration of the two Bulgarian
judges specifically noting before members of
the press that they both were engaged in the
Kolevi case—one of them as a judge and the
other one as representative of the applicants—
and now the Bulgarian state is obliged to
follow the Courts’ recommendations’ thus im-
plicitly questioning the validity of the Court’s
judgment in this case.

On 3 April 2020 the Prosecutor General ap-
peared in a televised interview where, among
other things, he commented on a crime report
that he received from several members of the
SJC regarding an audit report by a private
digital security company that examined the
SJC’s software system for random case as-
signment in the courts.’ According to the PG,
the report—that is not made public to this
day—allegedly reveals severe vulnerabilities
in the software allowing everyone with an
electronic signature to access the system and
“to do absolutely everything,” i.e. to modify
data, to assign cases, to create courts, etc. In
this interview the PG connected the name of
the President of Supreme Court of Cassation
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with the vulnerabilities in the software, claim-
ing that Mr. Panov was opposing an IT audit
of the software. The Prosecutor General went
even further and publicly claimed that there
hardly was any justice during the last five years
and labelled the random case distribution sys-
tem as the coronavirus in the judiciary.

In February 2020 the USA Secretary of
State, Michael Pompeo, released a press
statement designating Bulgarian Specialized
Criminal Court Judge Andon Mitalov ‘due
to his involvement in significant corruption’.
According to the statement, Mitalov was in-
volved in corupt acts that undermined the rule
of law and severely compromised the indepen-
dence of democratic institutions in Bulgaria.
As a response to that and by request of the
Bulgarian Minister of Justice, the Supreme
Judicial Council opened disciplinary proceed-
ings against Judge Mitalov. The outcome of
the proceedings is still unknown.


http://legalworld.bg/85443.dotam-stignahme-che-frenskite-kolegi-da-ni-kajat-kakvo-e-polojenieto-u-nas.html
http://legalworld.bg/85443.dotam-stignahme-che-frenskite-kolegi-da-ni-kajat-kakvo-e-polojenieto-u-nas.html
https://www.bnt.bg/bg/a/265558-ekskluzivno-intervyu-s-glavniya-prokuror-ivan-geshev
https://www.bnt.bg/bg/a/265558-ekskluzivno-intervyu-s-glavniya-prokuror-ivan-geshev
https://www.state.gov/public-designation-due-to-involvement-in-significant-corruption-of-bulgarian-judge-andon-mitalov/
https://www.state.gov/public-designation-due-to-involvement-in-significant-corruption-of-bulgarian-judge-andon-mitalov/
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Amendments to the Administrative Procedure
Code cameinto forcein 2019, and the amount of
fees in cassation proceedings was increased. By
this time the fee for filing a cassation appeal in
the Supreme Administrative Court was BGN
5 for citizens and non-governmental organi-
zations and BGN 25 for companies. After the
changes in 2019, this fee increased to BGN 70
for citizens and BGN 370 for non-governmen-
tal organizations and companies. The question
about the lawfulness of the amendments was
brought before the Constitutional Court and
in its opinion the Plenum of the Supreme
Administrative Court argued that the amount
of the citizens’ fee was not excessive because
it “coresponds in proportion” to the minimum
monthly salary (BGN 560 for 2019) and
therefore it was not contrary to the European
Convention on Human Rights. However, with
increasing the court fees in administrative cas-
es, the state virtually deprived citizens of their
ability to file such complaints, because only
a few have the financial opportunity to pay
high court fees. Citizens” access to the courts
in order to seek protection of their violated
rights arguably became unbearable, due to the
economic conditions in Bulgaria of stagnation,
unemployment and universal poverty. In this
way, the authorities try to preserve access to
justice only for the rich and deprive the poor of
their fundamental right to oppose the actions
of the state or municipal administration and to
ask the court for protection when their rights
have been violated or restricted.
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In the last year, there has been an alarming
trend in the practice of the Bulgarian courts
concerning the conviction of claimants and
complainants in proceedings for protection
against discrimination with fees and costs.
In accordance with the provision of Art. 75,
para. 2 of the Law on Protection against
Discrimination “for proceedings before a
court under this law no state fees are collected,
but the costs are at the expense of the court’s
budget”. According to this provision the par-
ties shall be released unconditionally from the
payment of fees and expenses in discrimination
cases. “Expenses” within the meaning of Art.
75 includes all expenses, without exception.
'The phrase “for proceedings” applies as much
to the costs of state fees, witnesses and exper-
tise as to litigation, because it pursues the same
purpose - to ensure that persons affected by
discrimination are able to make their claims
regardless of their financial situation because
undoubtedly burdening them with the costs of
these cases would have a deterent effect. This
would lead to an ineffective prosecution of dis-
crimination in public life, contrary to the legal
goal. However, in many anti-discrimination
cases, the parties are ordered to pay the costs
according to the outcome of the case.

It is another vicious practice for the courts to
refuse, despite the successful outcome of the
case, to award costs incured by NGOs in cases
in which they represent persons who have no
financial capacity to pursue the case. Usually
clients of NGOs are persons from vulnera-
ble social groups who are not able to pay the
relevant state fees for the filing of cases and
to pay a lawyer to represent them in court.
Nevertheless, a contract is concluded between
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the NGO and the client under which, if the
case is successful and the defendant is ordered
to pay the costs incured to the client, the
client is obliged to reimburse the amount on
the account of the NGO. In these cases, the
court rejects the applicant’s claim for lawyer’s
tee, finding that it was not paid by them, but
by a “person not involved in the trial”. In this
way, in practice, NGOs are deprived of the
opportunity to recover their costs in court
proceedings when the claims made in court
are upheld. Viewed in the context of the in-
crease of state fees in administrative cases in
force since 01.01.2019, there is a serious barier
tor NGOs to assist disadvantaged persons by

providing them with legal assistance.

The rebalancing of workload between and
within courts is a long-standing issue in
Bulgaria, with in particular the main courts
in the major cities experiencing a heavy
workload. Though efforts have been made to
address this in different ways, including leg-
islative changes to reallocate responsibilities
between jurisdictions as well as limited trans-
fers of posts between courts, further steps to
ensure a balanced workload in the future are
still needed. The statistical reports for 2018
and 2019 do not differ much in numbers, es-
pecially when it comes to the District courts
where usually the workload is the heaviest, yet
the long-discussed reform of the judicial map
is still not a fact.
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The alarming practices of pre-trial detention
for more than 72 hours are still ongoing.
According to the Bulgarian laws, If the police
find evidence suggesting that a person has
committed a crime, the police can arest and
hold that person, but for not more than 24
hours. The purpose of the police detention is to
establish whether a person should be accused.
In case charges are pressed, the prosecutor can
decide to extend the detention, but for not
more than 72 hours. Otherwise, the detained
person should be released. The prosecution de-
tention is to ensure the first court appearance
of the accused person. Measures to prevent
evasion of prosecution can be taken, including
house arest or detention, but these measures
can be taken only by the court. Both pre-trial
detentions cannot exceed 72 hours, but it is a
common practice of the authorities to detent
the accused for a total of 96 hours. Poor trans-
position of the Directives regarding the proce-
dural rights of suspected or accused persons in
criminal proceedings is also observed.

'The above-mentioned pre-trial detentions can
both be appealed but still the following issue

arises:

When it comes to the police detention for up
to 24 hours, even though it can be subject to
appeal according to art. 74 para.2-6-a of the
Ministry of Internal Affairs Act, in case the
matter is taken to court, it takes a longer pe-
riod of time for the court to judge on it and
the resolution is issued long after the detention
period has expired. Thus, the question whether
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the possibility for appeal can be viewed as an
effective remedy emerges.

Regarding the 72 hours detention imposed by
the prosecution office, the following should be
stated:

The Criminal Procedure Code (CPC) which
regulates the detention does not provide spe-
cific procedural rules for appeal thus a lack of
legal certainty exists. Some national courts see
Article 5 of the ECHR as a valid ground of
appeal disregarding the fact that the national
law does not provide a specific provision for it.
Others see the appeal of the detention before
court on the grounds of Art. 5 of the ECHR
as inadmissible. The interpretations of the law
as well as the case-law on the matter, is di-
verse. Still, even if the court sees Article 5 as
a valid ground of appeal, the resolution most
probably will be issued after the expiration of
the detention period.

A second option for reviewing the legal basis
for the detention exists: since the detention is
imposed with a prosecution act of indictment,
the act itself can be reviewed by a higher-rank-
ing prosecutor after a signal has been filed,
according to the general rules of the CPC for
control and review of the acts of the prosecu-
tion - the provision of article 46, para.3 of the
CPC allows a higher-ranking prosecutor to
repeal ex officio the decree of a lower ranking
prosecutor. However, this procedure is not
bound by time limits and depends solely on
the discretionary powers of the higher-ranking
prosecutor, hence once again a legal uncertain-
ty whether the detention would be reviewed
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exists. Furthermore, this provision does not
ensure a judicial review of the detention.

As for the measures for preventing evasion
of prosecution taken by court after charges
have been pressed, they can be a subject to a
single-instance appeal. The resolution of the
higher-ranking court is final.

On 5 November 2009, the European Court
of Human Rights delivered a judgment in the
case of Kolevi v. Bulgaria. The case concerns,
inter alia, the ineffective investigation of the
death of the initial applicant in the case, Mr.
Kolev, who was a prosecutor in the Supreme
Administrative Prosecutor’s Office. Before his
death, Mr. Kolev made allegations before the
ECtHR that he was framed for drug possession
by high ranking prosecutors due to his person-
al conflict with the Prosecutor General and
that the Prosecutor General himself is plotting
M. Kolev’s murder together with certain ser-
vants in a police special squad. Subsequently,
Mr. Kolev was indeed shot in Sofia. Despite
ECtHR’s judgment, the investigation is offi-
cially ongoing despite the lack of any energetic
activity on it. In December 2019, the Council

of Europe’s Council of Ministers adopted an
Interim Resolution CM/ResDH(2019)367.

2020 will mark the 10th anniversary of the
start of the criminal proceedings for a bru-
tal politically motivated beating of political
activists in Sofia’s public transport on 6 June
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2010 - a case known as the beating in tram
no. 20. Two indictment bills in the case have
been returned by the court due to defects of
the acts. Subsequently, the prosecutor leading
the case was promoted and in December 2019
a new indictment bill was filed in the court by
the new prosecutor. For unknown reasons as
of today, there are no further proceedings in
the case.

2020 will also mark 7 years from the start
of an investigation into the alleged beating
of a Roma man by policemen and civilians
during the man’s apprehension for a theft
of a clock from the civilians’ house. In 2019
the Prosecutor’s Office once again attempted
to discontinue the investigation despite clear
medical evidence that the victim — a man of
Roma origin — suffered injuries in a time when
he was supposedly in the hands of the author-
ities (pre-trial investigation No. 205/2018 of

the National Investigative Service).

In May 2020, it will be marked 5 years
since the rape of a teenage girl in the town
of Botevgrad. The victim, a Roma girl, was
13 years old at the time of the crime. Sexual
contact with a person under the age of 14 in
Bulgaria is a subject of mandatory prosecution.
At the moment, the Prosecutor’s Office refuses
to indict the persons that were recognised by
the victim. The prosecutor’s argument is that
the child was participating voluntarily in the
sexual act — something that if true would be
irelevant and something that the victim never
claimed (pre-trial investigation No. 269/2015
of the Botevgrad’s police station).
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Prosecution of high-level corruption cases
is in the hands of the Prosecutor’s Office — a
centralised institution under the supervision of
the Prosecutor General. Despite serious issues
with the procedure for nomination and elec-
tion of a new Prosecutor General, all proce-
dures for the election of persons for this office
after 1989 underwent without any substantial
debate in the parliament. On the other side,
all cases of high-level corruption prosecuted in
the past years have been of members of mi-
nority parties within the government coalition
or parties that are not in that coalition at all.
Calls (and the actions) towards reform in the
judicial branch have always been most vocal
among the extra-parliamentary opposition
and the civil society sector. This raises the
issue of independence and accountability of
the Prosecutor General. Curent mechanisms
in that regard are quite insufficient. They are
reviewed in detail in two opinions adopted
by the Venice Commission in 2016 (opinion
855/2016, CDL-AD(2017)018) and in 2019
(opinion 968/2019, CDL-AD(2019)031).
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No institution in Bulgaria is tasked with
protecting media oulets from political inter-
ference.

In its latest ranking and survey, the NGO
Reporters Without Borders (RWB) found
that media freedom in Bulgaria has not im-
proved in 2019, despite increasing internation-
al pressure. Our country was ranked 111 out of
180 surveyed countries. This is also the lowest
ranking of any EU member country.

In September 2019, the management at
Bulgarian National Radio (BNR) tried to sus-
pend the prominent journalist Silvia Velikova.
Again in 2019, Bulgaria’s two most popular
media groups - NOVA Broadcasting Group and
BTV Media Group changed ownership. Soon
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after the deal for Nova investigative reporters,
Miroluba Benatova and Genka Shikerova
were forced to leave. RWB noted that edito-
rial policy of the Bulgarian National Television
changed from rather neutral to pro-govern-
mental after the appointment of new director
general and corruption and collusion between
media, politicians and oligarchs is widespread
in Bulgaria. Their findings also state that ‘the
most notorious embodiment of this aberant
state of affairs is Delyan Peevski, who os-
tensibly owns two newspapers (Zelegraph and
Monitor) but also controls a TV channel (Kanal/
3), news websites and a large portion of print
media distribution.The government continues
to allocate EU and public funding to media
outlets with a complete lack of transparency,
with the effect of encouraging recipients to go
easy on the government in their reporting, or
to refrain from covering certain problematic
stories altogether. At the same time judicial
harassment of independent media, such as
the Economedia group and Bivol continued to

increase’.

Since the beginning of 2020 the country’s
journalists have been subjected to a series of
verbal attacks and threats by very senior offi-
cials.


https://rsf.org/en/bulgaria
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For example, the Prime Minister Boyko
Borisov likened journalists, especially women
journalists, to turkeys during a press confer-
ence in Sofia on 4 February and then, in a
sureal attempt to mock them, tried to imitate
the gobbling of a turkey for several seconds,
ignoring the protests of the journalists pres-
ent. This caused the reaction of the European
Journalists Association — Bulgaria, which
issued a statement on the matter claiming the
Prime Minister’s behavior as disrespectful and
insulting.

At a press conference in Brussels on 5
February, prosecutor-general Ivan Geshev
turned on Atanas Tchobanov, the editor of the
investigative news website Bivo/. Instead of
responding to Tchobanov’s questions, Geshev
started putting questions to Tchobanov that
showed he had information about his private
life. Articles published by Bivo/ have suggest-
ed that Geshev has been involved in question-
able transactions. Tchobanov was described
as a “little provocateur” by Bulgarian MEP
Alexander Yordanov when Tchobanov asked
him about a case of corruption in which one
of his colleagues was allegedly involved. It was
the Bulgarian prosecutor’s office that posted
these verbal exchanges on YouTube.

On 11 February, Bulgarian national assembly
deputy speaker Valery Simeonov accused two
journalists with the commercial TV channel
bTV, Venelin Petkov and Anton Hekimyan, of
being “corupt” and asked the prosecutor’s office
to investigate them for failing to report alleged
links between the online casino Efbet’s owner
and Vasil Bozhkov, a businessmen recently
arested on 11 charges. Defending its two jour-
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nalists, the 67V Media Group responded that
“the journalist’s role is to report the truth after
verifying and investigating.”

Overall personal and offensive attacks against
journalists by the most senior officials in
Bulgaria are not isolated and keep occuring.

'The National Assembly of Bulgaria recently
adopted some precarious legislative practices,
leading to a significant deterioration in the
quality of amended legal acts. These practices
include:

'The drafting of legal acts without public con-
sultations;

In accordance with the Bulgarian Constitution
the bills shall be read and voted in two readings
in the Parliament, during different sessions,
but many amendments are initiated for a first
time just before the first vote.

'The National Assembly often amend, sup-
plement, and repeal the laws via transitional
and final provisions of other laws governing
completely different legal issues. The reasons
which require additional adoption often stay
unjustified.

Amendments, especially concerning criminal
law issues and the length of deprivation of
liberty as a specific punishment, are often ad-
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opted with only formal reasons after concrete
crime with a wide public response.

Formal character and poor quality of the mo-
tives, the report and the ex ante impact assess-
ment, including reasons which require amend-
ments, the objectives of the act; the financial
and other means necessary for the adoption or
change of a regulation; the expected results
from its application, including the financial
ones, analysis regarding the compatibility with
the European Union law.

The lack of legal experts involved in the legis-
lative process: in early 2019, the chairman of
the Legislative Council, including a number
of prominent law experts, insisted on closing
the body due to the inactivity of this body. The
tunctioning of the Council has been suspend-
ed de facto since late 2017.

In 2018 the State Agency in National Security
(SANS) lost in an administrative court case
for the second refusal to provide information
under a Freedom of Information Request filed
in 2014 by the Bulgarian Helsinki Committee.
After the first refusal to provide information
on special investigative means the BHC
brought court actions, which was won, and the
court provided explicitly that SANS is obliged
to provide the requested information. Despite

this ruling the SANS refused after the second
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request for the same information was filed.
'This led to a second set of court proceedings

that ended in 2018.

Another example is the refusal of Sofia regional
mayors who govern commissions on municipal
housing to fulfil court decisions (three deci-
sions from 2018-2019) relating to the lists of
people in need of municipal housing and the
order of the waiting lists. These commissions
were obliged to change the criteria for placing
individuals based on the degree of their need
of housing and to provide motivation for the
decision to place an individual in certain order.
Instead of fulfilling their obligation in accor-
dance with the court decisions the commis-
sions issued refusals to enlist these individuals.

A large group of ECtHR judgments that re-
main not implemented is related to the unjus-
tified refusals of the courts, in 1998-99, 2002-
04, 2010-2013 and 2014-2015, to register an
association the aim of which is to achieve “the
recognition of the Macedonian minority in
Bulgaria”. In October and November 2019, the
Bulgarian authorities provided information on
the registration by the Registration Agency
of “Civil Association for the Protection of
Fundamental Individual Rights” which
aims at “protecting the human rights of the
Macedonians and other ethnic minorities in
Bulgaria”, as well as of another association -
“Ancient Macedonians”. In November 2019
the deputy prime-minister and Minister of
the Defence sent a letter to the Bulgarian
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Prosecutor’s Office, requesting the dissolution
of the above associations.

In 2019 Bulgaria suffered a massive data breach
- five million of the country’s seven million
citizens had their personal data exposed in
a hack of the country’s national tax agency.
'The information leaked in the attack includes
social security information and income in
addition to full names, birthdates and ad-
dresses dating back as far as 2007. The hacker
released half of the database to reporters, and
then posted the other half to several public
forums. Bulgaria’s National Revenue Agency
was breached sometime in June, but the exact
attack window is unclear. It appears that the
agency was not aware of it until the attacker
sent a taunting email to various news outlets
on July 15. Bulgarian police arested a 20-year-
old computer programmer and resident of the
capital city of Sofia on July 17 in connection
with the massive data breach. The National
Revenue Agency was fined 5.1 million levs.
Bulgarian citizens brought action against the
Agency for the leakage of their personal data
seeking monetary compensation. The admin-
istrative court suspended the cases but after
appealing the court’s acts, in February 2020
the Supreme Administrative Court found that
there is indeed legal ground for actions against
the National Revenue Agency and the cases
were renewed. The legal proceedings before
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the Court of First Instance are yet to be con-

cluded.

48 % of the key ECtHR judgements on ap-
plications brought against Bulgaria since 2009
remain not implemented. These are 79 cases,
which identify serious systemic and structur-
al problems in the Bulgarian legislation and
practice, against which there are no mea-
sures taken. All these cases are placed under
enhanced supervision by the Committee of
Ministers of the Council of Europe due to the
seriousness of the violations. These violations
require the Bulgarian state to adopt legislative
amendments and all other requirements posed
by the ECtHR in order to discontinue ongo-

ing violations of human rights.

Since 2002 the ECtHR has issued over
30 judgments finding abuse caried out by
Bulgarian state officials - or a failure to inves-
tigate allegations of such abuse. The majority
of the cases concern deaths, torture and other
ill-treatment, excessive use of force and lack of
medical assistance during arest and in custody,
as well as inadequate investigations.

The second largest group of not implemented
judgments is related to the inhuman and de-
grading treatment of prisoners in Bulgarian

penitentiary institutions.
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Croatia — Centre for Peace Studies

When it comes to provision of free legal aid,
Law on Free Legal Aid regulates this area
and provision of free legal aid is accessible,
in theory. However, there are multiple issues
in practice. Firstly, financing of free legal
aid remains the problem. According to the
Human Rights House Zagreb, a multi-annual
tunding for legal aid providers has not been
secured.’ Funding for providing primary legal
aid has increased, but the maximum amounts
of financial support for free legal aid providers
(CSOs, legal clinics of the universities) have
not been increased, which negatively affects
the sustainability, quality and accessibility of
the provision of primary free legal aid - it is
practically impossible to cover one annual sal-
ary of a lawyer providing free legal aid through
amounts given by the Ministry of Justice, and
other funds for this purpose are rarely acces-
sible. Another issue with financing is that the
Ministry of Justice is often late with the calls
for grants, and the funds sometimes come late.
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For example, a decision on the results of the call
for funding of free legal aid providers in 2019
was published only in May 2019, although
providers provide free legal aid throughout the
year. Also, teritorial coverage of free legal aid
remains a problem - according to the Registry
of CSOs and legal clinics accredited for free
legal aid provision, there are 54 providers in
Croatia, out of which 24 are in Zagreb, 4 in
Osijek, 2 in Slavonski Brod, 4 in Vukovar, 2
in Rijeka, 2 in Knin, 5 in Split,” while others
are in other towns. In 12 counties, there are no
CSOs or legal clinics free legal aid providers,

or provision of free legal aid is only occasional.

When it comes to secondary free legal aid,
according to Human Rights House Zagreb’,
“access to secondary legal aid is made difficult
due to the fact that individual offices that
bring decisions granting free legal aid do not
designate a lawyer, but rather instruct the par-
ties to do so themselves by selecting a lawyer
from the list of secondary legal aid providers.
'The problem arises when lawyers from the list
are unable to provide service due to business
overload. In these cases, citizens are forced to
search for lawyers on the list from major cities
and then bear the travel expenses for a lawyer
to attend the hearing, since the travel expenses
are not reimbursed to the parties.”
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Additional information can be found in the
report “Human rights in Croatia: overview

of 2019” of the NGO Human Rights House
Zagreb:

“73. Amendments to the Criminal Procedure
Act from the end of 2019 transposed into
the Croatian legislation the Free Legal Aid
Directive, which introduced a number of posi-
tive changes in relation to the suspect’s and the
defendant’s right to free legal aid. However,
omissions have been identified that can lead
to discrimination against citizens with lower
economic status.

Namely, the new amendments to the Criminal
Procedure Act have expanded the right to a
lawyer financed by the state. So far, this right
has only been applied to suspects under inves-
tigation. The amendments extended this right
to those suspects against whom the simplified
investigation was being conducted. Also, a new
institute of ‘temporary legal assistance funded
by the state’ was introduced, which enables the
right to free legal aid to every arested person,
regardless of the criminal offense for which
he/she was arested. However, those suspects
who have not been arested can exercise this
right only if they are suspected of a criminal
offense for which imprisonment of more than
5 years is prescribed. Thus, the curent legal
framework is not satisfactory since it leads to
discrimination against citizens of poor finan-
cial status and inequality of citizens before the
law, and consequently to violation of the right
of access to court, since the criterion for tem-
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porary legal aid is conditioned by the amount
of the prescribed sentence. Such proposed le-
gal framework is contrary to the requirements
of the Free Legal Aid Directive, the European
Convention for the Protection of Human
Rights and Fundamental Freedoms, and the
Constitution of the Republic of Croatia, in-
cluding other international instruments pro-
claiming equality before the law.”

'The report of the President of the Supreme
Court on the State of Judiciary for the year
2019 has not yet been published, so there are
no available data for 2019.

In 2019, Law on Protection of Reporters of
Iregularities was brought. While this law is
a positive change towards protection of whis-
tle-blowers, it has some deficiencies. Firstly,
the Law does not envisage provision of psy-
chosocial support to whistle-blowers. We be-
lieve that omitting this provision substantially
weakens the whistle-blower protection system
and there is a concern that the law will not ful-
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fil its fundamental role, namely the protection
and support of whistle-blowers, as assistance to
whistle-blowers is an essential prerequisite for
encouraging whistle-blowers to report anom-
alies, as indicated by the Council of Europe
Recommendation CM/Rec(2014)7 on the
protection of whistle-blowers. Furthermore,
according to this Law, the Ombudswoman
Office is the institution for external reporting
of reporting iregularities. Although this solu-
tion seems good in principle, its implementa-
tion in practice still requires significant invest-

ment efforts to ensure sufficient capacities of
the Ombudswoman Office.

Furthermore, according to the Human Rights
House Zagreb’, to ensure systematic and
adequate implementation of the Law, it would
certainly be useful to adopt a separate strategic
document/public policy that would include
measures for its implementation or to include
such measures to into a new Anti-corruption
strategy in order to ensure effective protection
for whistle-blowers.

In June 2019, the Ombudswoman gave an
opinion on Action plan of the Anticorruption
Strategy, stating:

“The new mandate of the body for external re-
porting of iregularities, which will be obtained
by the Ombudsman from 1 July, also requires
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special knowledge and skills, which practi-
cally means additional material and human
resources. However, as we have already point-
ed out, only 200,000 HRK are envisaged for
the implementation of the Law for each of the
first three years of implementation, and only
for the education and promotion of the Law,
which sends a message that the protection of
whistleblowers and fight against corruption in
general will not be given serious attention.”

According to Human Rights House Zagreb,
“in the context of a large number of lawsuits
against journalists for insults, defamation and
public shaming (more than 1000 in 2018) and
their extremely negative impact on freedom of
speech and media freedom, a protest of jour-
nalists was held in March 2019, which among
other things sought an urgent amendment
of the penal legislation to prevent misuse of
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lawsuits as means of pressure on journal-
ists.”” It is especially worisome that Croatian
Radio-Television (HRT), a public TV broad-
caster filed a large number of lawsuits against
other media and journalists (including their
own employees). In January 2019, Croatian
Journalists’ Association stated that “according
to the data available so far, the HRT leadership
has filed six lawsuits against the portal Index.
hr, five lawsuits against Slobodna Dalmacija,
three lawsuits against 24sata, two lawsuits
against Jutarnji list, one each against Vecernji
list, Tportal, Novi list and Novosti and the
most recent, seven lawsuits against Nacional.
When the amount of these lawsuits and those
against the Glas Istre are added to the sum
of all lawsuits against journalists, the media
and its former employees, but also against the
Croatian Journalists’ Association and its two
representatives, the amount claimed by HRT
goes up to almost two million HRK.”

When it comes to legislative changes in 2019,

the positive development is that the criminal
p p

offense of “serious shaming” was erased from

the Criminal Code in 2019, while criminal

offense of “insult” was defined more precise-

ly. However, Human Rights House Zagreb

stated that “the amendments to the Criminal
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Code did not decriminalize all crimes against
honour and reputation, that is, the follow-
ing provisions were not deleted: Article 149
‘Defamation’, Article 349 ‘Violation of the
reputation of the Republic of Croatia’ and
Article 356 ‘Violation of the reputation of a
foreign state and international organization’”

Especially worying example of pressure on the
journalists was the case of Durdica Klancir,
journalist of Net.hr, The police came to her
newsroom to verify her identity and check
her address because of the private lawsuit Ivan
Zini¢, prefect of Sisak-Moslavina county filed
against her. This might be considered polit-
ical pressure, as this is not a standard police
procedure and there are other ways to check
personal data of individuals.

According to Human Rights House Zagreb,
there were cases of attacks, threats and intim-
idation of journalists in 2019:
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“death threats, public verbal assaults and in-
sults directed against journalists, attempts to
disable recording and reporting, bomb threat
to the newsroom, threatening messages on
the Croatian Journalists’ Association build-
ing, and threatening grafhiti on buildings and
in the vicinity of newsrooms. The absence of
public condemnation of these incidents by
officials and institutions is worying, as well as
the lack of effective and prompt investigation,
prosecution and punishment of perpetrators
in cases of intimidation and threats against
journalists.”

According to the Croatian Journalists’
Association, these attacks and/or threats in-

cluded:

* threats addressed to Domagoj Zovak, a sat-
irist and editor of News Bar Prime Time, a
satirical show broadcasted on N1 television

* physical and verbal attack by a dozen persons
on Frankfurt Rundschau journalist Daniel
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Maji¢, that took place on Saturday, May 18,
2019, at a gathering in Bleiburg (Austria)

* bomb threat to newspaper Slobodna
Dalmacija

* assaults in front of a church in the suburb of
Sirobuja in Split on Zivana Susak Zivkovic,
a journalist for the Dalmatinski portal, and

Ivana Sivro, a N1 television camerawoman

When it comes to court judgments in the cases
of assaults against journalists, Human Rights
House Zagreb stated that “the first-instance
judgement in the case of physical assault with
serious injuries suffered by the journalist
Hrvoje Bajlo is worying, and the perpetrator
was sentenced to a suspended sentence of
imprisonment. The imposition of lenient pen-
alties for offenses involving serious physical
harm against journalists does not contribute to
the safety of journalists in the performance of
their job.”'* Croatian Journalistis’ Society holds
the same view, stating that this judgement is “a
dangerous message that poses a serious threat
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to the safety of journalists and the freedom of
the media as a whole.”

When it comes to negative public statements
from the government directed at journal-
ists, bloggers or other media activists, there
were several such examples, according to the
Croatian Journalists’ Association:

* a series of gross and sexist insults to the as-
sembled journalists by the mayor of Zagreb
Milan Bandi¢

* severe verbal attack by the parliamentary
party Zivi zid on Jutarnji List journalist
Zelika Godeg, published on that party’s
Facebook page

* verbal attack by Zagreb mayor Milan Bandi¢
on Zagreb Radio Sljeme host Ivan Hlup